'FORMER GLIENT,
FIRM GLASH OVER
CONTINGENT FEE

by JOHN COUNCIL

ttempts by a prominent Dallas plaintiffs firm
to recover a contingent fee from a former
client who ended up taking his medical mal-
practice case to a lawyer outside of that firm
were “unconscionable as a matter of law,”
Fort Worth’s 2nd Court of Appeals recently ruled.

The Feb. 6 decision in Law Offices of Windle
Turley v Robert L. French, et al. stems from an
unusual long-running dispute in which clients took
a case away from the Law Offices of Windle Turley
(LOWT) and then tried unsuccessfully to take it
back to the firm.

In a 2-1 opinion, the 2nd Court found that
LOWT was entitled to recover from the former
client the out-of-pocket expenditures incurred for
preparing the case but not the contingent fee the
firm ultimately could have been entitled to based on
the damages awarded to the client at trial.

According to the opinion, LOWT attorney
Michael Sawicki filed the med-mal suit on the
French family’s behalf in 1997 and served as lead
counsel in the suit until he left the firm in 2000. In
their suit, the Frenches alleged that a family practi-
tioner had failed to diagnose their mother’s cere-
bellar hemorrhage and she died.

After Sawicki left the firm, LOWT lawyer John
Kirtley took over the case on the firm’s behal,
according to the 2nd Court’s opinion. Robert L.
French subsequently took the case to Sawicki and
his new firm because he was concerned over
Kirtley’s alleged lack of experience in medical-mal-
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practice Eigaton, according 1o the opinion.

French ofifered to reimiburse LOWT for its cutl-of-pock-
o expensies and urged the firm towork out a “jeinl venlure
fee agreement”™ with Sawacki, according (o the opinion. But
LOWT filedd 2 motice of assipnment of aftorneys’ fees,
asserting that the Frenches had terminated the contingent:
e coavimact wathonst oo cause and therefore the firm was
eruitled Lo recover the full conbingent fee = 40 percent of

A legal ethics expert says
the decision may cause
the Texas Supreme Court
to re-examine Mandell &
Wright v. Thomas.

e TRy i e e weliled 10 |:|:\!,"n Iidrape triad and 45
percent thevealler — aceording o the opinkon

As a3 result, months before fal, French repeatedly
askied LOWT (o take the case back but it refwsed, in part
becivse Frencle Gled a gricvance sgainst ihe rm with the
Stater Bar of Tesxcas over the “maintenance of ils ben i the
Fromches’ case” = aocompl e Texas Supeeme Courl
Boaard of Dhizeplinaesy Appeals olimalely dismissed —
soeording 1o the opinkn

After LOWT refused o take the case buck, the
Frenches peturned (6 Sawicki for represcntation. In
Jawaary 2000, the Frenches prevaled in the medinal case
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when the trial judge in Tarrant County's 141st District
Court sigmetd a judgmient awarding them 5550212, accord-
gz o the 2ned Court's apinion.

A month after the verdict, LOWT [ed a motion for
summEry pripment on its pelition in interventon with the
iriad court o collect the contingent fee, and the Frenches
also fibed a motion for sumameary jedgment. The irial court
pramied the Frenches moGon, bat dened LOWT s,

The firm subsequently appealed to the 2nd Court,
which reversed the tmial court’s order granting summary
Juelgrrnent for the Frenches and awarded LOWT 532,555 in
“put-pf-pocket” expenzes from the Frenches, Howeser, ibe
courl decided the Brm was not entithed o reoover a contin
gent bz for the Frenches case,

“While a client’s breach of a fee agrecment may exoise
the siiorney from perfoming thereunder, it does nol enti-
e the atiormey o the ull contractual fee,” Chief Jusfice
John Cayee wrate for the majonly, "Here, LOWT was nad
damaged by being prevented from performing bocimse il
bid {'lt'il.'l'l]' Fiad 1 4||:||;|-:rr1|.|l'ﬁ|3' In |1-|"::'f|'||'|1:|. i by il
o

LOW T s refusal 1o tabe the case back pat the Frenches
"ir & vewin 2iuation of having o give up their basuil, rep
resenl lemselves o se, End e @ttorsey who would vep
resent tiem for nothing, or pay he bulk of OsEr recosery
i antorney's fees,” wrobe Cavce, who was joined by Justice
Sanm Dy

“Linder these ciroumetances, we do not helicve that a
competend bwyer could form 8 reasonable bebel thea
LOAYT = affemipt to recomver B ennfingemsy foe s redsms
able. Therefore, we hobd tat LOWT S stteingd to recover
il comtaggent fee s unconsciontbde as a matier of Les”
wrode Cayoe, ciling Texas Bule of Professional Conduct
1,04 (ab.

In a dissenting opinion, Justice Lee Ann Daonplianot
wrole thal the tnal court impropedy pranted  sumamary
_|1|;-:I_|;|11|-:|H il e :|.|I!|'||'|'r|,-':.' [l'{‘.' i.‘\..‘clu:'.

1 beliewe a penuiane issue of material facl was raised as
{0 whether LOWT had the spportunity 1o perform and as
1o whelher LOWT had the apportundty to mitigste its dam.
ages,” Dinnplimol wrote, ] also believe thal LOWT mised a
genring issue of material (a0l as o whether the Frenches
had good cause 1o terminate e contract,”

Lesson Leamed |

Woslle Turley, principal of LOWT, is nol plegsed with
e 2l Comirl's decision

“It'z a troublnge path that the cowris are going down as
to the attormeys validity of their contracts with thear
chents.” Turley says, declinmgs o comment further on the
e or on his firm's possibde plans lor appeal.

Former LOWT associate Kictbey, who i3 now an asseck
ate with Dallas” Ferrer, Poirot & Wanshrough, says s
alen disturbed by the majority opinion’s conchusion. Kirtley
mainlzing he had enough expericnce o ry the case
despite e Frenches' allegations.

“Thiz iz abzobutely an appalling decision as i relates o
the T of assignmenis and conlingency condracis,” Kirtley
says, <1 think that this opénion is 50 results-orented thal i
has emasculated 32 years of Texas Supreme Courl prooe
dent. And | think this opinion is bad for clients, and % cer
tainiky bl for attorney”

Kirtley allepes French's aiteppts o lake the case back
boy Terkey were “nothing more than a velled sifengpd to sel
Mr. Turley up on an abandonment theory Beomse
wiyere's ithe E{a-m-l: 171 BT h..,r_l."pu.; Wuat 1iH‘-}' dloat think
an attorney is qualified to handle Ui case” filing 3 gmey-
ance agraanst the froe and then sanng =] wanl you (o repes
senl me aran.”

Sawackt, now a partner in Dallas’ Brown Sawicla &
pelitcTvedl, sars the mogonty apinicn cnrrectly rellected the
sitriatson his cBents were in after [AOWT refused tn ke
their case back.

“l wand s make one thing cear; The Frenches never
traedd facul him [Tarley | ot of his fee. But he took the posi-
tiont that b was entithed 1o everyibing,” Sawicki svs “Tha

“It's a troubling path that the cowurts are golng down as
to the atlormeys’ validity of their canlracls with (hei
clienls," says Windle Turiey.

puits the Frenches in an impossible stuation, They can
cither stay with an attoeney that they no bager trust, ry
their cases themsehes, or fusd someone wies would be waill
ing to iy il for free, Tlbnately t's not fabr 1o the clicn.”

“Is like going 1o & restaurant and telling the waiter that
v don'l like the food ad beang tobd vou have oeat it all,”
Lapwicki says,

Chuck Herong, a legal ethics expert and parmer in
Austin's Herrinae & Irwin, sayvs the decesion may carse (he
Texas Supreme Court to re-examine jts 199 opinion in
Mandell & Weptd ¢ Thomas In that case, the court [ound
that when a chenl discharges an allorney without good
canese before work has been completed, the attarney may
PECAMET OR the comilr [:lr lue AMICHARE ol h'ss. COMmpensx
Eidiia,

"The Supreme Court has showm seme inferest in the
area,” Herring says. “And this case may give the court an
appertunity to canfy how the rules might apphy to a iy
coemmion situation in Texas and o revisl Monded &
Hoipht ™

Rogge Dunn, a parmer & Dallas” Clouse Dan &
Harsch wha handles lawyver partnershap and aflormey lee
despides, says French puts an interestg bwast on A ook
mian conflict — disputes bebwesn clients and altorneys on
contingent-fee contracts.

“Thie Taw in Texas is [that] if the chent doesnt have 2
wocd casse for beaving the attorney, that the attorncy can
coflect the fee,” Dunn says. “Whal makes this case dilferent
iz that the client fires the lawyer apparently with good
case And e client wants the fro o take il back and the
firm wond take i hacke™

Dy e =1 think the lesson b be learned is dhat i
vl wanl o continue 10 collect vour confingency atorney
fees and vour client wants you (o take the case back, vou
befier ke the case back.”
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