Admit Your Evidence

and

Exclude or Minimize Theirs

Objections, responses, foundations, cases, and strategies in quick-reference format

M ost evidentiary rulings are within the judge’s

discretion, and are made in seconds. Bad rulings are
rarely reversible.

As a result, you need to bring all your admissibility
ammunition to bear at the moment of objection. Rogge
Dunn and Karen Hirschman’s Trial Objections increases
your firepower with pattern objection language, explanato-
ry comments, tactics for exclusion, arguments for admis-
sion, foundational elements, supporting authority, and
practice tips for:

TRIAL
()BJECTIONS
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B Voir dire B Attorney misconduct
B Opening statements B Examination of
witnesses
B Documentary
evidence B Privileges
B Demonstrative B Closing arguments
evidence The free CD contains limine motions
. B And much more... and briefs, expert examinations,
| Hearsay evidence and Juror questionnaires.

Trial Obiections
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examing them, Remember that the use of summeries resides totally
within the court’s disereton and if rejected, there is no basis for an

appeal on the issoe.

Tactics

Tf yau want to exclude a summary nltogether:

*  Argue that the proponent did not moke the contents avalable to
vl in & timely manner

= Develop the inconsistencies and inaccuracies of the summary
and then ask the court to exereise its diseretion to require pro-
duction of the originals.

Tf yma want the jury to aveid attaching uwndue weight o the sum-

marized evidenoe:

» Attack the eredibility of the suthenticating witness, either
independently or with refersnce Lo the summary.

¢ [fthe summary was not prepared by an expert, attack the come
petence of the preparer.

Response

Have a eredible authentieating witness lay a solid foandatian.

Explain 1o the court that the swrmumary hae g probative value
than the ariginal homnnse it is casicer tn wnderstamd.

Mantain that the court should only exercies ita discretion to exclude
the evidence if the summary s prejudicial or inacourate, and that
appasing eovmes] has the burden of showing prejedios or fmacen-
racy.

Foundation

+  The original underlying decoments are sdmissible in ovidence

*  The sriginal underlying documents are volominous and bulky
and it would be inconvenient for the judge or the jury to use
them or review them in eourt.

*  The testifying witness is qualified 0 review the reenrds.
& The testifying witness actually reviewed the records.

*  The witness, based upon his or her review, prepared 2 summary
of the records.

=  The sommary i a fair and scewrate summary of the underfy-
ing recards.

Pattern Objections
Model language for over 110 objections. Use the language
provided... or tailor it to fit your situation. Big headings and
logical organization take you to the right objection in seconds.

Comments
Authors Rogge Dunn and Karen Hirschman explain the
application, scope, and purpose of the governing rules.
He also offers practical advice based on his decades in the
courtroom to help you anticipate possible problems.
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%  PRACTICE TIP: D not undermsimats the asvantages of using
a summary nder Aule 1006 of the Federal Rules of Evidence, particutany m
rombination wit Fun 104{a} (Question of admissitsbty generally} and sxpart
feslimony unssr R T2, The Fadsral Rules of Ewdancs provids the judgs
with wite laifluds for the admission of evidance, Inckafing summeares, sspe-
iglly when BumEnticatad by an axpert winass, Tha combination can be sxin-
anfinarily eflective. Uisa summary chars i prasamt axper opidion. W
wimalings, glazsanias of tems, b analyze numancal dala, and 10 summarize
MOy ADOE Key Bvamts. Work cioaaly wWith your wiinesses in praparing
Taga i sneune accuracy and complalanass. Maka ona main point with aach
SUMTATY. Show Ths SUMARGs 10 50Meons nol vveked in e ca58 10 66 I
e peink you want b Maks cOMSs ACASS claaiy.

See plso $A01.1, Symmearics of Vahiminons Damuments
Cases

Federal Cases
Uniterd States v Nivica, 067 F2d 1110 (1s1 Cir 1985), cert. denied, 484
L5, 1005, 100 £ Gt 1300 (12850). A summary admisied undar Ruke 1006
of tha Faderal Buias af Evidanca must be hased Upon evinanca indapen-
dantly ectablished in the recond.
Linited Stales v. Leo, 941 F2d 181 (3d G 1891} Summarnes obilzined and
mrepara by AN aucktor warg admisshis in a criminal action, even though
he summaries may have contained cpinlons on the ulimale kssus of
defendant’s mental state.
inifagd Stafes » Brgys 130 F3d 1904, 110910 (Rih O 1998
Commentators ard ofer courls have agreed thal Rule 1006 requires the
proponent of the summary to establish that the underdying docu-
ments arc admissible in evidence. In order ta be admissible, 3 summary
documant must be accurate and non-prajudiclal. Mothing shaukd ba lest n
e Lrarsslation o embedished by of anndlabed with e congiUEions or Infar-
ences drawn by the proponent. Once a Rule 1008 summary is admitbed,
it may go to the jury room, like any other exhibit. 0 order 1o lay a proper
foundation for A summary, tha proponant shoukd present the testimony of
he witness whi BUpSNdBed s prapanation.
Uniled Stales v Aobbins, 197 F.3d 829, B36-37 (7Ih Car. 1969). The wial
count i not abuse its discration in admitting an exhibit which summarized
docurnentary evidencs sunpoiing e tegimony of 8 govemmant winass
wha allegedy transparted manjuana =t the defendant’s divection. The court
hald that the summary did nat impropesty pemit the gavemment o woudh
1or the wilness despile the kbeling of socumentod trips s “marjuana”
irips. Each entry listed specilic exhibit rumbars of The criginal documents,
and the headings merely surmmarized the testimany of tha wiinassas.

Uit Statss v Prasick, 545 F.2d 332 (8th Gir. 1968), denial of habeas
corpus &if'd, 975 F2d 866 i8ih Cir. 1832). The nle does nok requira that it
e filesally impasstibe 10 exarmine all the urderhing reconds bul only that an

Organized for Quick Reference

Tactics

Use these arguments to fight admission of the opposition’s
evidence, or to minimize its impact. Included are alternative

strategies and what you need to put on the record.

Never let an

Response
unforeseen objection catch you flat-footed again.
Anticipate, preclude and meet objections with the author’s

expert strategies for counter-attack.

Foundat

ion

Here are bulleted steps for laying foundations. Frequently
included are model questions for trouble-free admission. Use
these lists to look for omissions when opposing foundations.
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had any contrel over the tapes. Whsne the criginal recoering is missing, a
transtripl may be used b prove the contant of tha recording.
Malar v Umifed Slafes, 127 B.R. 665 (0. Kan. 1991). Originals of an LRS.
document regarding unemploymant tax kabiitias would not be reguined,
and cfar avidance of confants of thasa documents would be admissile, il
Qnginals wara loat of deatroyed, Unless Iy wene lost or desirayed in kad
Taith

Siale Cases

ILLINCHE

Sears Rocbuck and Co. w Seneca s Co, 254 0, App, 34 658, 827
H.E.2d 172 (Il App. 1533). "Tn infroduce secondary evidence of a wriling,
he proponant mus! show: 1) The pior eeialencs of the ariginal, 2) the foss,
dastruction or unavailability of the onginal, 3) the authenticity of the substi-
tule, and 4) its own diigence in attempting ta procuns the onginal

HEW YORK

Briar HIT Apfts. Ca. v Taparman, 185 A.D.2d 518, 568 N.Y.3.24 50 MY,
Anp 1521). A powar COMpSTy s CompUler printout of 2n apartment's elec-
rical ussge was admigsible over the tenant’s argument mat tha DAsT avi-
dense would have been original billls. sant 10 e tenant; nofics had baan
served an fhe fenant fo producs e hiks but he had not complied.

TEXAS

densen Constr Go. v Dalss Gounty, 920 5 W2Ad 761 Mex App. 1886). n
RoComanes with the Deat evidence e, the original writing sclf must be
producad when proving the comenss of the angnal witing,

§312.4 Summary of Original

Objection, Your Honor. The sommary of the original offered
violutes the best evidence rule and does not gualify under
the exeeption for summaries.

Comments

Wolwsinows writings that connnt eomveniently be examined in eourt
are excepted from the best evidence rule if 8 summary of the con-
tenta was prepared. The original deenments must ba available for
examinntion by bath the court and oppesing cousnss].

The seomer you indicats you are going o wse summaries, the grealer
likelihood they will be received intn cvidenen. Prior notios is very
imporiant, bath in allowing the judge to know that you are nsing
summaries and to put your cpponent on notice. I Lthe summaries
were preparsd priar to trinl, make them availabla to your appanent
%0 your apponent cannat assert that there wae inadequate time to

Practice Tips
Elevate your advocacy with the cautions, strategies, and

of related rules provided here.

Foundation
Organized by jurisdiction, these federal and state authorities
speed trial preparation and help you cite supporting law in

the courtroom.
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Attorney Misconduct: Arguing in Jury's
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Embarrassing Counsel, Examining
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Summation

Closing Argument: Attacking Opposing
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Source, Failure to Testify, Golden
Rule Argument, Per Diem Argument,
Personal Belief; Racial, Political or
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About the Authors

Trial Objections has over 600 pages measuring 5-1/2 x 8-

R. Rogge Dunn is a trial lawyer who loves trying cases. A

partner in the Dallas firm of Clouse Dunn Hirsch LLP, he has liti-
gated complex business, employment, partnership, and insurance
disputes throughout the country. He has tried cases to a jury ver-
dict in four states.

1/2 inches in a sturdy linen 3-ring binder. 18 tabbed and
color-coded dividers quickly take you to the relevant sec-
tion. A detailed key-word index plus an alphabetical
index of objections pinpoint your searches.

Although approximately two-thirds of his practice involves rep-
resenting corporate defendants, Mr. Dunn has won settlements and
judgments that have netted more than $250 million for his plaintiff
clients, including million-dollar jury verdicts in Texas, Louisiana, and
Arkansas.

Also included is a fold-out pocket guide to objections.
Measuring 34 x 11 inches and printed on durable card
stock, this cheat sheet describes the most common 27
objections, provides pattern language for making each
objection, and cites the key supporting authority.

Mr. Dunn is one of only approximately 25 attorneys in Texas
who is Board Certified in both Civil Trial Law and Labor and
Employment Law. He received his JD, with honors, from the
University of Texas in 1983, where he served as a note editor of the
Texas Law Review and was a member of the Baord of Advocates. He
clerked for the Honorable Reynaldo Garza of the U.S. Fifth Circuit
Court of Appeals from 1983 to 1984, and taught at Southern
Methodist University as an adjunct professor for 14 years. He
enjoys exchanging ideas and strategies with other trial attorneys.
He can be reached at rdunn@trialtested.com.

Trial Objections is updated annually for $59.
Updates issued within three months of book purchases
are free. The book costs $99 and may be returned for
any reason within the first 30 days.

Civil and Criminal
Trial Objections is written for use in both civil and crimi-
nal cases. Rules, cases, tactics and responses for criminal

evidentiary questions are sprinkled liberally throughout
the book.

Karen L. Hirschman is a partner at Vinson & Elkins in Dallas
where she specializes in large and complex business disputes.

Forms on CD
The free CD contains the following helpful trial tools:

She has tried cases involving antitrust, patent, trade secret,
legal and accounting malpractice, business torts, and employment
discrimination disputes. Her most recent trial involved the success-
ful defense of Ernst & Young against a $300 million claim for
alleged fraud and accounting malpractice.

m 3 spoliation letters

4 direct examinations of expert witnesses
5 limine motions

10 trial briefs

6 jury questionnaires

And more...

Ms. Hirschman is a frequent lecturer at ABA and State Bar
seminars, and co-chairs the Women’s Career Development
Council at Vinson & Elkins.
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How to Make and
Meet Objections

se Rogge Dunn and Karen Hirschman'’s Trial Objections to help
get your evidence in and keep your opponent’s out. It provides
the following courtroom ammunition for over 110 objections:

TRIAL
()BJECTIONS

1. Pattern objection language in boldfaced type
2. Authoritative comments explaining the rule
3. Tactics to help get your objection sustained
4. Responsive strategies to overcome objections
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5. Foundations for introducing documentary evidence
6. Supportive cases to cite to the judge
7. Practice tips learned from decades in the courtroom

. . . . . Quick-reference format
And you receive limine motions and briefs, expert examina- speeds trial preparation and provides

tions, andjuror questionnaires on disk Jast answers and security in the courtroom. $99

Sample pages and table of contents inside...



